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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 1994 of 1995

For Approval and Signature:

HONOURABLE MR. JUSTI CE DN PATEL

1 Whet her Reporters of Local Papers nay be
allowed to see the judgnent ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the
fair copy of the judgnent ?

Whet her this case i nvol ves a substanti al
guestion of law as to the interpretation

4 of the constitution of India, 1950 or any
order nmade thereunder ?
5 VWhether it is to be circulated to the

civil judge ?

RAVI CHAND MANEKCHAND SHETH & 2 - Petitioner(s)
Ver sus
STATE OF GUIARAT & 2 - Respondent(s)

Appear ance :

MR JI TENDRA M PATEL WTH MR TRILOK J. PATEL WTH MR
JAYRAJ CHAUHAN for Petitioner(s) : 1 - 3.

MR SIRAJ GORI, AGP for Respondent(s) : 1 - 3.

CORAM : HONOURABLE MR. JUSTI CE DN PATEL

Date : 09/ 03/2006

ORAL JUDGVENT

This petition has been preferred against the order
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dated 10th July, 1993 passed by the Assistant Collector,
Morbi in Revision Case No.23 of 1992 as well as against
the order dated 29th April, 1994/ 13th May, 1994 passed by the
Col | ector, Raj kot in Land Appeal No.19 of 1993, whereby
the order passed by the Assistant Collector, Mrbi was
confirmed and the order passed in Revision Application
No. SRDY HKP/ RJT/ 11 of 1994 by the Secretary, Revenue
Departnment, State of Gujarat on 25th Qct ober/ Novenber, 1994
whereby the orders passed by Assistant Collector and that
of Collector were upheld and it was held that nutation
entry no.2605 is renoved as the sale transaction was
violative of section 54 of the Saurashtra GCharkhed
Tenancy Settlenent and Agricultural Lands O dinance, 1949
(hereinafter referred to as “the Odinance, 1949”) as
there was transfer of agricultural land to the non-

agriculturist.

2. Learned advocate for the petitioners submtted that
the order passed by the authorities below are dehors the
facts and law. True facts have not been appreciated by
the authorities below It is vehenentally submtted by
the |earned advocate for the petitioners that the
petitioners are agriculturists. The nutation entry

no. 1702 dated 2 My, 1977 (Annexure “A’ to the neno of
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the petition) reveals the fact t hat the present
petitioner no.1 was the brother of Chinmanlal Manekchand
and, therefore, the nanme of the petitioner was added.
This nutation entry no.1702 was certified by conpetent
of ficer after holding necessary inquiry. Thereafter, vide
mutation entry no.1800, the nane of the petitioner no.1l
has been shown as owner as other tw persons have
relinquished their rights from survey no.1137, the
rel ease deed is dated 8th Septenber, 1978 (Annexure “B’ to
the meno of the petition). Thereafter, the petitioner
no.1l purchased the | and bearing Survey No. 1005 pai ki from
the petitioner Nos.2 & 3 and entry to that effect has
been recorded in the records of right vide nutation entry
no. 2605. (Annexure “D’ to the nmeno of the petition). This
entry was certified upon proper inquiry held by the
conpetent authority on 31st August, 1989. Thus, the entry
No. 2605, which is due to, purchase of Survey No.1005
pai ki by the petitioner No.1 from the petitioner Nos.2 &
3 has been approved by the concerned Governnent Authority
in the year 1989. Thereafter, the application for non-
agricultural purpose was given on 22" Cctober, 1992
(Annexure “E’ to the nenp of the petition). Thus, the
land in question i.e. Survey No.1005 pai ki has now been

ceased to be an agricultural land. Now, agricultural |and
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has been divided into 20 sub-plots and they have been
transferred to the further purchasers by registered sale
deeds. Never, ever before, any objection has been raised
by any authority, right from the year 1989 onwards
agai nst entry no.2605. For the first tinme, after the sale
of 20 sub-plots of non-agricultural land and after
certification of the nutation entry no. 2605, a Show Cause

Noti ce was i ssued on 12th Novenber, 1992.

3. It is vehenentally submtted by the | earned advocate
for the petitioners that the notice dated 12th
Novenber, 1992 is dehors the provisions of the Cujarat
Land Revenue Rul es, 1972 and dehors the provisions of the
Bonbay Land Revenue Code, 1879 as the sane has been issued
at much belated stage, after |apse of several years and
after grant of N A Use Permssion and after sale by
regi stered sale deeds, of 20 sub-plots to the further
purchasers. As on the date of the notice in the year
1992, the land was not an agricultural land at all and,
therefore, the Notice itself is bad in the eye of |aw
and, therefore, the order dated 10t" July, 1993 passed in
pursuance of the said notice by the Assistant Collector

Mor bi  (Annexure “H to the nmeno of the petition) deserves

to be quashed and set asi de.
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4. It is vehenentally submtted by the |earned counse

for the petitioners that the petitioner no.1 is an
agriculturist. This fact has been recorded by the
conpetent authority under the existing laws by nutation
entry no.2605 read with nutation entry no. 1800 read with
mutation entry no. 1702 read with partition deed dated 4th
Sept enber, 1978. The  Assi stant Col | ect or, Mor bi whi | e
passing the inpugned order has not appreciated this
aspect of the nmatter, while nmutation entry no.1800
(Annexure “C’ to the nmeno of the petition) reveals the
name of the petitioner no.1 as owner of the agricultura

| and bearing Survey No.1137. This entry has also been
certified on 23rd March,1991. Thus, the petitioner no.1l
was agriculturist on the basis of the records of rights.
No notice, wupsetting nutation entry no.1800 has been
given by any authority. Thus, in face of nutation entry
no. 1800, which was certified on 234 March, 1991 (Annexure
“C’ to the neno of the petition), the conclusion arrived
at by the Assistant Collector,Mrbi in the inpugned order
(Annexure “H to the nmeno of the petition) is an error
apparent on the face of the records. Factually incorrect
statenment has been nmade to the effect that the petitioner

no.1 was not agriculturist and, therefore, the Notice

Uploaded by DIPTI PATEL(HC00191) on Fri Mar 31 2006 Downloaded on : Mon Sep 14 19:08:07 IST 2026



NEUTRAL CITATION
ol | g

2006:GUJHC:6058

SCA/ 1994/ 1995 6/ 29 JUDGVENT

gi ven under section 108(6) of the Q@ujarat Land Revenue
Rul es, but, this conclusion of the respondent authority,
is factually incorrect in view of Annexure “C to the
menmo of the petition. Thus, the inpugned order passed by
the Assistant Collector, Mrbi deserves to be quashed and
set aside. Simlarly, the subsequent order passed in the
Land Appeal before the Collector,Rajkot has also not
appreciated this fact of the matter and, therefore, the
order dated 29t April, 1994 passed by the Collector,
Raj kot (Annexure “1” to the nmeno of the petition) also
deserves to be quashed and set aside. Simlarly, the
order dated 25t" October/ Novenber, 1994 passed by the State
Governnment (Annexure “J” to the nenpo of the petition)
deserves to be quashed and set aside. Neither of the
authorities below, have appreciated that nutation entry
no. 1800, which has been certified on 2374 Mrch, 1991 and
is valid even on today. This entry reveals the fact that
the petitioner no.1 was an agriculturist and the owner of
survey no.1137 and was entitled to purchase another
agricultural land bearing survey no.1005 paiki vide
mutation entry no.2605 and there is no illegality
commtted by the petitioner no.1 nuch |less breach of
section 54 of the Ordinance, 1949 and, hence, the orders

passed by the authorities bel ow deserve to be quashed and
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that the revisional powers cannot be exercised by the
Assi stant Col lector, Morbi in view of the provision of the
Rule 108(6) of the Gujarat Land Revenue Rules,1972. 1In
the facts of the present case, the inpugned order dated
10th July, 1993 (Annexure “H to the nmeno of the petition)
has been passed in Revision Case No.23 of 1992 by the
Assistant Collector, Mrbi and, therefore, it deserves to

be quashed and set asi de.

6. Learned advocate for the petitioners submtted that
apart from the purchase of |and bearing Survey No.1137
vide Miutation Entry No.1800, still there are four other
lands of Village : Vajepar, Taluka: WMrbi, D strict:
Raj kot, of which, the petitioner no.1 is the owner of.
Thus, there are agricultural lands of different survey

nunbers in favour of the petitioner no.1.

7. Learned advocate for the petitioners has also relied

upon several authorities, as under: -

(i) AR 1969 SC 1297 = 10 GLR 992 (para-12)
(1) (1997)6 SCC 71 (para-2)

(i) 1991(1) GLR 113 (para-5)

(iv) 1987(2) GLH 127

Uploaded by DIPTI PATEL(HC00191) on Fri Mar 31 2006 Downloaded on : Mon Sep 14 19:08:07 IST 2026



NEUTRAL CITATION
ol | g

2006:GUJHC:6058

SCA/ 1994/ 1995 9/ 29 JUDGVENT
(v) 1995(1) GLR 407 (para-20)
(vi) 1994(1) G.H 20
(viti) AR 1994 Cujarat 38

(viii) 1998(1) GLR 56 (para-5)

(i x) 2005(2) GLH 33 (D.B.)

From the aforesaid judgnents, it is pointed out that
the Assistant Collector has no power to take the entry in
revision. On the contrary, as per Rule 108(6-A) of the
Guj arat Land Revenue Rul es, 1972, Governnment has power to
take the said entry in the revision and has al so pointed
out that once the N.A Permssion is given and once the
| and has becone non-agricultural, the Odinance, 1949 is
not applicable and, hence, the order passed by the

authorities bel ow may be quashed and set asi de.

8. I  have heard the Iearned Assistant Governnent
Pleader M.Siraj CGori, who has submitted that the orders
passed by the Assistant Collector,Mrbi; the Collector,
Raj kot and the State Governnment are true, correct and
consistent to the fact that the petitioner is not an
agriculturist and, therefore, he is not entitled to
purchase the l|and bearing Survey No.1005 paiki and,

therefore, the notice was given by the respondent
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authority on 12th Novenber, 1992 and adequate opportunity
of being heard was given to the petitioner no.1 and there
is consistent finding of facts by all three authorities
bel ow and, therefore, this Court may not interfere wth
the orders passed by the authorities bel ow by exercise of
extra ordinary powers conferred under Article 227 of the

Constitution of India.

9. Havi ng heard the |earned counsel for both the sides
and looking to the facts and circunstances of the case

the provisions of law, the inpugned orders and several
j udgenents, which are referred hereinbelow, in ny view,
the order dated 10th July, 1993 passed by the Assistant
Col | ector, Morbi in Revision Case No.23 of 1992 (Annexure
“H to the neno of the petition) as well as the order
dated 29t" April,1994 passed by the Collector, Rajkot
delivered in Land Appeal No.19 of 1993 (Annexure “1” to
the meno of the petition) and the order dated 15th
Cct ober/ Novenber, 1994 passed by the State CGovernnent
(Annexure “J” to the nenop of the petition) deserves to be
guashed and set aside, mainly for the following facts and

reasons : -

(1) All the authorities below have not properly
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appreciated the facts that the nutation entry No.1800 is
already in existence, which reveals the fact that the
petitioner no.l1l is an agriculturist and was the owner of
the land bearing Survey No.1137. This entry was also
certified by the concerned authority on 2379 March, 1991
under section 135(D) of the Bonbay Land Revenue Code, 1879
(Annexure “C’ to the neno of the petition). In face of
this nutation entry and wthout shifting and affecting
validity of this nutation entry, the notice issued by the
respondent authority dated 12t" Novenber, 1992 under Rule
108(6) of the CGujarat Land Revenue Rul es, 1972 was bad in
the eye of law. So long as the said entry is not
challenged by any of the respondent authorities, it
cannot be said that the petitioner no.1 was not an
agriculturist. Keeping the said entry as it 1is, the
conclusion has been arrived at by all the authorities
below, that the land bearing Survey No.1005 paiki was
purchased by an non-agriculturist and, therefore, this is
an error apparent on the fact, in all the orders passed

by all the authorities bel ow

(i) Looking to the facts of the present case, it
seens that after certification of the nutation entry

no. 2605 on 31st August, 1989, the petitioner no.l1 had
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applied for Non-Agricultural Use of the land (popularly
known as N A Use Perm ssion) under section 65 of the
Bonbay Land Revenue Code, 1879. The N. A perm ssion was
also granted by the concerned authority on 22nd
Oct ober, 1992 (Annexure “E’ to the meno of the petition).
By virtue of this NA Permssion granted by the
concerned authority under section 65 of the Bonbay Land
Revenue Code, 1879, the petitioner no.l1 incurred huge
expenditure and converted the land of Survey No. 1137 into
20 sub-plots. These sub-plots have been transferred to
the different purchasers by registered sale deeds. This
alteration of possession, after grant of NA  Use
Perm ssion and after, the expenditure incurred by the
petitioner no.l, creates an estoppel on the part of the
respondent authority to issue a notice under any |aw,
applicable to the agricultural land. N A Use Permn ssion
granted under section 65 of the Code, 1879 is such a non-
transparent wall that through which the respondent
authority cannot see the green colour of an agricultural
land. Now there will be bricks, cenment and strength of
steel. The only wi ndow, open for the respondent authority
to see the agricultural land, is the violation of the
conditions attached to the N.A. Use Perm ssion. Violation

of the conditions of the N A Use Permssion are the
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w ndows of that non-transparent wall. Unless and until
the breach of conditions of the N A Use Permission is
established, the respondent authority, cannot issue any
notice, pertaining to the agricultural land. 1In the
pr esent case, N. A. Per m ssi on gr ant ed on 22nd
Cct ober, 1992. Never the respondent authority have ever
all eged the breach of any conditions of N A Perm ssion
and, therefore, issuance of the notice dated 12th
Novenber, 1992 itself, wunder Rule 108(6) of the Cujarat
Land Revenue Rules, 1972 is not permssible, is illegal
and is invalid, looking to the facts of the present case.
Once the NNA Permssion is given for any land, it ceased
to be an agricultural land and, therefore, notice issued
for alleged breach of section 54 of the O dinance, 1949 is
not valid and hence all the subsequent orders passed by
all the authorities below deserve to be quashed and set

asi de.

(i) It has been decided by this Court in the
case of Ms.Jailaxm Estate and another V/s. State of
Gujarat and others reported in AIl.R 1994 Cujarat 38

(para-6 thereof), reads as under :-

“6. .... In the present case, in view of
the NNA. Order dated May 27,1981, the |and
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in _guestion cannot be characterised as an_
agricul tural | and. Under S. 63, an
agricultural land cannot be sold to any one
except an agriculturist. The sale-deed at

Annexure “C’ cane to be executed on June
11,1981, i.e. after the |land was converted.
into non-agricultural one. In the facts of .
t he case, t he provi si ons of S. 63,

therefore, cannot be said to be attracted,
as the land in question was no |onger an_
agricultural land. The question, therefore,
to sell it to the person other than
agriculturist does not arise. Wth the
grant of N.A. Permission on My 27,1981, _

the land in question did not retain its_
agricul tural character. The second
respondent has, therefore, no authority or
jurisdiction to issue show cause notice_
under S.84C of the Bonbay Tenancy Act, in_
as much as it cannot be said that the |and.
which has been disposed of was _ an
agricultural land. In ny view, a land in
respect of which N A Perm ssion has been
granted and which has, therefore, lost its
official character of agricultural land is
not “land” within the neaning of S.2(8) of
the Bonbay Tenancy Act. Therefore, the
provisions of S.63 of the Bonbay Tenancy
Act were not applicable to it and the show
cause notice issued on that basis cannot be
sustai ned.”

(Enphasi s suppl i ed)

Thus, in the facts of the present case also, NA

Use Perm ssion was given. Therefore, once the |and ceases

to be, the agricultural land, it is not covered by

definition of the word “land” given in section 2(k) of

the Ordinance, 1949. Thus, once the land is not covered by

Section 2(k), the respondent authority has no power,

jurisdiction and authority to issue any notice under
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section 54 of the Ordinance, 1949. The anobunt necessary to

be paid to the respondent authority, had also been paid

by the petitioner no.1 for grant of N A Perm ssion and,

therefore, it I|loses the character of an agricultural
| and.
(iv) Simlarly, it has been decided by this Court in

the case of Mali Anrutlal Becharbhai and others V/s. The
Di st. Col |l ector of Banaskantha and others reported in AR
1994 Cujarat 36 (para-4 there of), it has been held as

under : -

“4. M. Dhaval Dave, t he | ear ned
Asstt. Governnment Pleader, also invited nmny
attention (to) S.32R of the Bombay Tenancy
Act contending that on the petitioners'
failure to cultivate t he sai d | and
personally, he is liable to be evicted from
the said land. The petitioners, after having
t he occupancy rights under the provisions of
the Bonbay Tenancy Act, including S. 32R of
the Act, becones an occupant of the land in

guestion for all legal purposes. He is,
therefore, entitled to convert the |and for
non-agri cul tural use. The Coll ector, on

passi ng necessary orders, for converting the

land into non-agricultural one, the land_
does not remain agricul tural land any
longer. S.32R of the Bonbay Tenancy Act

cannot therefore have any application in the
facts of the case. S. 32R and S.43 of the

Bonbay Tenancy Act contenpl ate t he
restriction on transfer of the agricultura
land and that the tenant, on failure to
cultivate the agricultural l|and personally
would be liable to be evicted fromthe said
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land. In ny opinion, the said provisions are

not attracted in the facts of the present

case. It is not in dispute that the

petitioners were pernanent tenant s in

respect of the land in question.”

(Enphasi s suppli ed)

In the facts of the present case also, after

grant of N A Use Permssion, the land |ooses its

agriculture <character, therefore Section 54 of the

Ordi nance, 1949 is not applicable to such |and.

(v) Looking to the facts of the present case, the |and
bearing Survey No.1005 paiki was purchased by the
petitioner no.1 in the year 1989. Mitation entry was al so
entered into the records of right. Miutation entry no. 2605
was nade and the said entry was also certified on 31st
August, 1989 and at nuch belated stage, after |apse of
nore than three vyears period, a notice dated 12th
Novenber, 1992 was issued under Rule 108(6) of the Gujarat
Land Revenue Rul es, 1972 alleging that the petitioner no.1
was not entitled to purchase the |land of Survey No. 1005
pai ki as the petitioner no.1 was not an agriculturist.
The respondent authority ought to have initiated
appropriate action wthin reasonable tine. Reasonable
time has been defined in the case of State of Cujarat

V/s. Patel Raghav Natha and others reported in 10 GR
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992, especially para-12 thereof, as under: -

“12. The question arises whether the
Conmi ssi oner can revise an order made under
section 65 at any tinme. It is true that
there is no period of limtation prescribed
under sec.211, but it seens to us plain
that this power nust be exercised in
reasonable tinme and the length of the
reasonable tinme nust be determned by the
facts of the case and the nature of the
order which is being revised.”

The reasonable tine has al so been discussed and
deci ded by the Hon' ble Apex Court in the case of Mhamad
Kavi Mohamad Amn V/s. Fatmabai [Ibrahim reported in

(1997)6 SCC 71, especially para-2 thereof, as under:-

“2. Al t hough M . Bhasne, | ear ned
counsel appearing for the appellant took a
stand that wunder section 63 of the Act
af oresai d, there should not be any
di scrimnation anongst the agriculturists
with reference to the State to which such
agriculturist belongs. But according to him
even wthout going into that question the
i npugned order can be set aside on the
ground that suo notu power has not been
exercised within a reasonable tine. Section
84-C of the Act does not prescribe any tine
for initiation of the proceeding. But in
view of the settled position by several
judgenents of this Court that wherever a
power is vested in a statutory authority
wi thout prescribing any tinme-limt, such
power shoul d be exercised wthin a
reasonable time. 1In the present case the_
transfer took place as early as in the year
1972 and suo notu enquiry was started by
the Mamatdar in Septenber 1976. if sale_
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deeds are declared to be invalid the_
appellant is likely to suffer irreparable
infjury, because he has nmade investnents
after the aforesaid purchase. In this
connection, on behalf of the appellant
reliance was placed on a judgenent of
Justice S.B. Majnudar (as he then was in
the Hgh Court of Gujarat) in State of
Qujarat V. Jethnmal Bhagwandas Shah di sposed.
of on 1-3-1990, where in connection wth_
Section 84-C itself it was said that the
power under the aforesaid section should be.
exercised within a reasonable tine. This
Court in connection with other statutory

provisions, in the case of State of QGujarat.
V/s. Patil Raghav Natha and in the case of
Ram Chand V/s. Union of India has inpressed.
that where no tinme-limt is prescribed for.
exercise of a power under a statute it does
not nean that it can be exercised at any_
tinme; such power has to be exercised within
a reasonable tinme. W are satisfied that in
the facts and circunstances of the present
case, the suo notu power under section 84-C
of the Act was not exercised by the
Manl at dar Wi thin a reasonabl e tine.
Accordingly, the appeal is allowed. The
i mpugned orders are set aside. No costs.”
(enphasi s suppl i ed)

Thus, in the aforesaid case, there was delay of
three years in issuing the Notice under section 84-C of
t he Bonbay Tenancy and Agricultural Lands Act, 1948 which
noti ce was quashed and set aside and it was held that the
powers were not exercised within reasonable period of
time by the concerned Maml atdar. Several other judgnents
has been <cited by the Ilearned advocate for the
petitioners pointing out reasonable period of tinme. This

Court is not adding the nunber of judgnents except
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af oresaid two inportant judgnents

(vi) It is vehenmentally submtted by the |[earned
advocate for the petitioner that the order passed by the
Assi stant Col |l ector, Morbi (Annexure “H to the neno of
the petition) is patently dehors the provisions of Rule
108(6) of the Gujarat Land Revenue Rules, 1972. For the

ready reference, the said rule, reads as under :-

“108(6) The Collector may call for and
exam ne the record of any enquiry or the
proceedings of any subordinate revenue
officer held under rules 106, 107 and sub-
rules 1 to 5 of this rule for the purpose
of satisfying hinself as to the reqgularity
of such proceedings and as to the legality
or propriety of any decision or order
passed in such proceedi ngs.

If, in any case, it shall appear to
the Collector that any proceeding so called
for or any decision or order made in such
proceedi ngs should be nodified, annulled or
reversed, he may pass such order thereon as
he deens fit.”

(Enphasi s suppl i ed)

In view of sub-rule (6) of Rule 108, only Collector
can call for and examne the records of any inquiry of
any Sub-ordinate Revenue Oficer and not Assistant
Col l ector, as has taken place in the present case. Thus,

the inpugned order passed by the Assistant Collector,

Uploaded by DIPTI PATEL(HC00191) on Fri Mar 31 2006 Downloaded on : Mon Sep 14 19:08:07 IST 2026



NEUTRAL CITATION
ol | g

2006:GUJHC:6058

SCA/ 1994/ 1995 20/ 29 JUDGVENT

Morbi is dehors the provisions of the Acts and the Rul es.
There is also a power vested in the State of Gujarat
under Rul e 108(6-A) of the Cujarat Land Revenue
Rul es, 1972. The said sub-rule (6-A) of the Rule 108 of

the Gujarat Land Revenue Rul es, 1972, reads as under: -

108( 6- A) The State Governnent nmay
call for and examne the record of
proceedings in respect of any order
passed by the Collector under sub-rule
(5) of sub-rule (6) for the purpose of
satisfying itself as to the regularity
of such proceedings and as to the
legality or propriety of any decision or
order passed in such proceedings. If in
any case, it appears to the State
Government  t hat any proceedings so
called for or any decision or order made
in such proceedings should be nodified
annul led or reversed it may pass such
order thereon as it deens fit;”

(Enphasi s suppli ed)

Thus, in view of the aforesaid provision of sub-rule

(6-A) of Rule 108 of Quj ar at Land Revenue
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Rul es, 1972, the order dated 10t July, 1993 passed by the
Assi stant Collector, Mrbi (Annexure “H to the neno of
the petition) deserves to be quashed and set aside. It
has been decided by this Court in the case of Evergreen
Apartnment Co-Op. Housing Society V/s. Special Secretary,
Revenue Departnent, Cujarat State reported in 1991(1) GR

113 especially in para-12, as under:-

“12. There is much substance in
the second submission of M.Hawa al so.

Odinarily when a transfer of property
takes place by a registered docunent, an
entry is effected in the revenue record and
it is certified by the WMnlatdar after
maki ng necessary inquiries. If there is any
di spute regarding nutation, the dispute has
to be entered in the register of the
di sputed cases and then such disputes are
to be disposed of by the Manm atdar. Under
sub-rule (5) of Rule 108 of the Rules, the
aggrieved party can prefer an appeal wthin
60 days fromthe date of the service of the
order. The State Governnent has power to
call for and examne the record of any
enquiry or t he pr oceedi ngs of any
subordi nate Revenue Oficer and to review
the sanme under sub-rule (6) of the Rules

It is to be noted in the present case that

no appeal had been presented within 60 days
from the dat e of Mam at dar' s or der
certifying the initial entry. The Assistant

Collector, Surat took the said entry in suo.

notu revision, even though he had no such_
power under the provisions of Rule 108. 1t,

t her ef or e, appears that the Additiona
Chi ef Secretary, Revenue Depar t nent
remanded the proceeding to the Collector
for treating the sane as an appeal. This
was done after a period of 4 years after
the certification of the entry. It was only
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the State Governnent which had the power to
call for a record of inquiry or proceeding
under sub-rule (6) of Rule 108. Even the
State Governnment was enpowered to satisfy
itself “as to the regularity of such
proceedings and as to the legality or
propriety of any decision or order passed
in such proceedings”. So the entire inquiry
and revisional power has to proceed under
t he Bonbay Land Revenue Rul es and not under
any enactnents |ike the Bonbay Tenancy and
Agricul tural Lands Act, Urban Land (Ceiling
and Regul ation) Act or Bonbay Prevention of
Fragnent ati on and Consolidation of Holdings

Act. It is quite possible that an officer
of the Revenue Departnent my be occupying
di fferent capacities under di fferent
enact nment s. That , however, woul d not

enpower him to exercise any powers under
one  enact nent while  proceeding under
anot her enact ment . So far as t he
proceedi ngs under Rule 108 of the Rules,
popul arly known as RTS proceedings, are
concerned, it is well settled that the
entries made in the revenue records have
primarily a fiscal value and they do not
create any title. Such nutations have to
follow either the docunments of title or the
orders passed by conpetent authorities
under special enactnents. |ndependently the
Revenue Authorities, as nentioned in Rule
108 of the Rules, cannot pass orders of
cancelling the entries on an assunption
that the transaction recorded in the entry
are against the provisions of a particular
enactment. Whether the transaction is valid
or not has to be exam ned by the conpetent
authority under the particular enactnment by
following the procedure prescribed therein
and by giving an opportunity of hearing to
the concerned parties likely to be affected
by any order that may be passed. Thus on
this second ground also the orders of the

Col | ect or and t he Addi ti onal Chi ef
Secretary appear to be beyond their
jurisdiction. The Addi ti onal Chi ef

Secretary has held that the sale by auction
was not consistent with the provisions of
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Sec.27 of the Wban Land (Ceiling and
Regul ation) Act. Section 27 of the Urban
Land (Ceiling and Regulation) Act. Section
27 relates to prohibition of transfer of
any Urban land with a building thereon.
Apart from |legal position that Sec.27 has
been struck down as wultra vires, it is
quite obvious that no such question of
transferring urban land with a building
thereon has ever arisen in the present
case. Thus, the order of the revisional
authority has proceeded on a m sconception
of relevant |egal provisions also.

(enmphasi s suppl i ed)

In view of the aforesaid judgnent, powers exercised
by the Assistant Collector, Mrbi i.e. revisional power
is violative of principle of Bonbay Land Revenue
Code, 1879 read with Gujarat Land Revenue Rul es, 1972. This
aspect of the matter has not been appreciated by the

Col l ector, Rajkot as well as the State Governnent.

(vii) There is also an error commtted by the
authorities below while passing the inpugned order. After
granting the N A Perm ssion under section 65 of the
Code, 1879, the petitioner no.l1 has altered his position

expenditure has been incurred in the |land bearing revenue
Survey No. 1005 paiki and the land has been divided into
20 sub-plots, after sale of all these 20 sub-plots to
several persons by registered sale deeds. Once the

petitioner no.1 has altered his position and has sold
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away the sub-plots especially when N A Permssion is
granted (which is valid till today), it was not warranted
for the respondent authority to issue Notice dated 12th
Novenber, 1992 under the Ordinance, 1949, read with, Rule
108(6) of the Rules,1972. The execution of the registered
sal e deeds, upon receipt of the consideration nmakes the
position of the petitioner no.1 so nuch altered, that
now, it cannot be put back, if, at all, the inpugned
orders held valid and legal. Neither the nutation entry
no. 1800, which was certified on 237¢ March, 1991, neither
the N.A Use perm ssion dated 227 Cctober, 1992 has been
upset by the respondent authority. The division of the
plot in 20 sub-plots, thereafter sale by registered sale
deed to 20 persons etc. is due to investnent in the |and
for its developnent. This aspect of the nmatter has not
been appreciated by any of the authorities below as

stated hereinabove. N A. Use Perm ssion is such Non-

transparent wall that once the N A Use Perm ssion is

given, the agricultural land cannot be seen by the

respondent authority, except, through wi ndow of breach of

any conditions of N A Use Perm ssion. Once valid N A

Use Pernmi ssion granted for any |and under section 65 of

the Bonbay Land Revenue Code,1879, it ceases to be

agricultural land and, therefore, provisions of any Act,
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which are applicable to agricultural land are not

applicable to such land, whether it is the O dinance, 1949

or the Bonbay Tenancy and Agricultural lLands Act, 1948 or.

the like. It has been held by this Court in the case of
Bi pi nchandra G Dalal & Another V/s. State of CGujarat and
Anot her reported in 1987(2) G.H 127 especially in para-9

t hereof, as under : -

“9. The Secretary (Appeals) has relied
on tw decisions of this Court, bot h
rendered by S.H Sheth, J. In the case of
Kamal khan Ajitkhan (supra), the Manl atdar
granted |land to the petitioner on 3¢ January
1973 and the Assistant Collector issued
notice under section 211 of the Code on 21st
January, 1975, that is, after a |lapse of two
years. Relying on the decision of the
Suprene Court that the power nust be
exercised within a reasonable tinme, it was
observed that reasonable tine nust depend on
the facts and circunstances of each case.
Taking note of the fact that the petitioner
had not done anything on the Wada |and and
the land had remmined as it was during the
said period of two years, this Court held
t hat It was permssible to exercise
revi sional power as the sane was not |ikely
to cause any prejudice to the pertitioners.
In the case of Gulam Yasinmva (supra), the
order made by the Assistant Collector on 7th
August, 1967 was sought to be revised after a
| apse of alnpst three years by notice dated
27th  Cctober 1970. Taking note of the
decision of the Suprene Court as well as
this Court in Habib Nasir's Case (supra),
the |earned Judge observed that since the
peri od of reasonable tinme nust depend on the
facts and circunstances of each case, it
woul d have been necessarily to seriously
view the proposed action if the evidence had
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di scl osed that after the |land was granted to
the petitioner, the petitioner had invested
noneys in the | and, developed it or had done
sonmething to develop it. In the absence of
such  evi dence, this Cour t held that
notw t hstandi ng the | apse of tinme, since the
proposed action was not |likely to cause
prejudice to the petitioner, the sane nust
be wupheld. Both these decisions do not
pertain to exercise of revisional powers
relating to perm ssion granted under section
65 of the Code. As pointed out earlier,
cases governed by Section 65 read wth
Section 211 stand on a different footing and
in view of the observations nade by the
Suprene Court extracted earlier, the power _
nust be exercised within a few nonths from
the date of permission. Besides, in the
present case the petitioners have averred_
that after the grant of permssion, they
have sold or entered into an agreenent to
sell the plot for the purpose of devel opnent
and if the permssion granted is belatedly
cancelled, it would have a direct inpact on
the transaction ent er ed I nto by the
petitioners. Mss Shah was, therefore, right

in contending that so far as the present two
petitions are concerned, since the first
respondent has not given any satisfactory
explanation for the delay, this Court nust
hold that the power was not exercised within
reasonable tinme. She submitted that in the
present case it is not the contention of the
first r espondent t hat any prelimnary
inquiry was nmade to determ ne whether these
were fit cases for exercise of revisional
powers as in the batch of petitions, Speci al
Civil Application No.4530 of 1983 and allied
matters disposed of today and, therefore,
there is no explanation whatsoever why the
power was not exercised pronptly within a
few nmonths from 6t Novenber 1982. This is
al | the nore so because in simlar
circunstances the Secretary (Appeals) had
while dealing with land in Block No.18
adneasuring 2723 sq.yards, wthdrawn the
show cause notice on the ground that the
proposed action was delayed. | am inclined
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to agree with the subm ssions nmade by M ss
Shah in this behal f.”
(enmphasi s suppl i ed)

In the facts of the case decided in the aforesaid
judgment, after grant of N A Use Permission, the |and
was sold away and thereafter, a notice was issued under
the Bonbay Land Revenue Code. This was not approved by
this Court and the petition was allowed. In the present
case, after grant of N A Use Permission, the |and was
sub-divided into 20 plots by investing anount upon | and
for its devel opnent thereafter, the Iand was sold away by
regi stered sal e deeds and possession has al so been parted
wth, and after I|apse of three years, notice under
section 108(6) has been issued. There is no explanation
for causing delay in issuance of the notice. Therefore
such belated action initiated by respondent is bad in

| aw.

(viii) It is also pointed out by the |earned
Assi stant CGovernnent Pleader that whenever there is a
breach of Ordinance, the whole transaction is invalid
and, therefore, purchase of Survey No.1005 paiki by the
petitioner no.l is an invalid transactions. Thi s
contention is not accepted by this Court mainly for the

reasons that mutation entry no. 1800 reveals the fact that
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the petitioner was the owner of an agricultural |[|and
beari ng Revenue Survey No.1137. This entry was also
certified on 234 March,1991. Till today, no notice has
been issued to wupset or alter this nutation entry
no. 1800, and, therefore, it cannot be said that the
petitioner no.1 was not an agriculturist. Looking to the
i npugned order passed by the Assistant Collector, Morbi
(Annexure “H to the nmeno of the petition) it is observed
therein that the nutation entry no.1800 has been
“cleverly” obtained by the petitioner no. 1. Thi s
observation was not warranted on the part of the
Assistant Collector, Mrbi, especially when there is no
notice to upset nutation entry no.1800 and especially
when the said entry was certified, upon necessary inquiry
on 23rd March, 1991. This aspect of the matter has not been
appreciated by the authorities below, which affects the
very root of the case. Thus, this is an error apparent on

the face of the records.

(1x) It is also not appreciated by the authorities

bel ow that over and above Survey No.1137, nmutation entry

no. 1800 still there are other | ands, which are
agricultural in nature, purchased and owned by the
petitioner no.1 at Village : Vajepar, Taluka: Morbi,
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District: Rajkot. This aspect of the matter has not been

appreciated by all the authorities bel ow

10. As a cumul ative effect of the aforesaid facts,
reasons and judicial pronouncenents, the inpugned order
dated 10th July, 1993 passed by the Assistant Collector,
Morbi  (Annexure “H to the nmeno of the petition); the
order dated 29th April, 1994 passed by the Collector,
Raj kot as wel | as t he or der dat ed 25th
Cct ober/ Novenber, 1994 passed by the State CGovernnent are
her eby quashed and set aside. Rule nmade absolute with no

order as to costs.

(D. N. PATEL, J)

di pti
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